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fund created by deed of trust to secure creditors, it is entirely competent for the 
court to pass upon the validity of any debt secured in the deed. Creditors not 
secured may, in a proper case, be admitted parties, raise all proper issues, and 
obtain complete relief. 

5. Fraudulent Conveyances — Lien of attacking creditor— Fraudulent and bona 
fide debts secured by same deed. A creditor who successfully assails a deed of trust 
on the ground that it secures a fraudulent debt along with bona fide debts is not 
entitled to be substituted to the position formerly occupied by the fraudulent debt. 
His lien, if not previously acquired, dates only from the commencement of his 
suit, and is subordinate to leins previously acquired. The deed of trust is valid 
as to the bona fide debts secured, and the fraudulent debt is eliminated and treated 
as if had never been inserted in the deed. 

6. Chancery Practice — Dominion of complainant — Order of reference — Second 
suit by another party — Case at bar. A suit by trustees to administer the trust is 
under the dominion of the complainants until there has been an order of refer- 
ence, and no creditor who is not a party to the suit can become such without the 
leave of the court, which cannot be obtained without consent, until the next term. 
Although this may occasion some delay, it cannot justify the institution of another 
suit by such creditor to accomplish what could be effected in the pending suit. In 
the case at bar, the delay would have been far preferable to the conflict between 
the two co-ordinate courts having concurrent jurisdiction. 



Mary L. Jordan v. The Buena Vista Company and Others. — 

Decided at Richmond, November 18, 1897. — Buchanan, J: 

1. Vendor's Lien — Duration of — Case in judgment. A vendor's lien exists 
until it is clearly shown that it has been waived or released, or has been satisfied. 
In the case in judgment it is clearly shown that, as between the appellant and the 
debtor, the lien was expressly reserved, and has not been waived, released, nor 
satisfied. 

2. Estoppel — Ignorance of misrepresentations — Intent that representations should 
be acted on — Case in judgment. In order to create an equitable estoppel, or an 
estoppel based on a party's conduct, it must be shown by the party claiming the 
benefit of the estoppel that he was ignorant of the truth in regard to the misrep- 
resentation made, and that he was permissibly ignorant thereof. Furthermore, 
the representation made must have been made with the intention, either actually 
or reasonably to be inferred by the person to whom it was made, that it should be 
acted on. In the case in judgment neither of these requisites exists, and the 
appellant is not estopped to set up her vendor's lien as against the appellees. 
The amount due the appellant was a part of the original purchase price of land 
for which a vendor's lien was reserved. It has never been paid, and the conduct 
of the appellant has not been such as to estop her from asserting her lien. 

Blakemore v. Wise and Others. — Decided at Richmond, Novem- 
ber 18, 1897. — Harrison, J: 
1. Marshalling Assets — When not invoked — Double security — Common debtor. 
The equity of marshalling securities is not invoked against the doubly secured 
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creditor, but against the common debtor, and cannot be invoked against the com- 
mon debtor where it would trench upon the rights or operate to the prejudice of 
the doubly secured creditor. 

2. Liens — Successive judgments — Alienations by debtor — Release. Where there 
have been successive judgments against a common debtor who has aliened a part 
of his lands after the first judgment but before the other judgments were recovered, 
the first judgment creditor is entitled to priority of satisfaction out of the land 
still held by the judgment debtor, although he released his lien on the land so 
aliened after the recovery of the other judgments. 

3. Judgments — Purchase-money notes for land — Alienations — Order of liability — 
Marshalling — Junior judgments. A judgment creditor has a legal lien on the lands 
of his debtor and has a right to rest on that lien without pursuing his debtor's 
personal property. The judgment is not a lien on notes given by a purchaser for 
unpaid purchase-money for the land on which the judgment is a lien, nor do such 
notes, together with unaliened lands of the judgment debtor, constitute a common 
fund for the payment of the judgment. If the judgment debtor retains sufficient 
lands to pay the judgment they should be first subjected. The lands aliened by 
the debtor constitute a secondary fund for the payment of the judgment, and 
neither a release of these lands nor the failure to subject said notes is prejudicial 
to subsequent judgment creditors who obtained their judgments after the alien- 
ation but before the release by the first judgment creditor. 



Southern Railway Company v. Tobian. — Decided at Richmond, 
December 16, 1897. — Harrison, J. Absent, Riely and Cardwell, JJ: 

1. Railroads — Public crossings — Sights of company and of the public — Use of 
signals — Fright of horses. At public crossings the rights of a railroad company 
and of persons on the highway are mutual, co-extensive, and reciprocal, qualified 
only by the prior right of way of moving trains. The authority to operate a rail- 
road includes the right to make the noises incident to the moving and working of 
trains, and also to sound whistles and ring bells in giving the usual and proper 
admonitions of danger in moving trains. If these rights are exercised in a law- 
ful and reasonable manner the company is not liable for injuries inflicted in con- 
sequence of horses taking fright at such noises. 

2. Railroads — Ike of signals — Reasonable and proper use — Question fir jury. 
In the absence of staiutory regulations a railroad company is limited to a reason- 
able use of its signals, but what is such reasonable use is a question for the jury 
under proper instructions from the court. The company is liable for injuries 
inflicted in consequence of sounding its whistle in a careless or reckless manner, 
or at an improper place, and, in case of conflict of testimony, it is a question to 
be determined by a jury, whose verdict should not be disturbed. 



Tutwiler v. Chesapeake & Ohio Railway Co. — Decided at Rich- 
mond, December 16, 1897. — Harrison, J. Absent, Riely and Cardwell, JJ: 
J. Railroads — Communicated fires — Combustible matter on right of way — Spark 
atresters — Demurrer to evidence — Case at bar. Upon a demurrer to the evidence 
by the defendant, in an action against a railroad company to recover damages for 



